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Introduction 

The Australian Financial Complaints Authority1 (AFCA) welcomes the opportunity to 
contribute to the Independent Review of the Customer Owned Banking Code of 
Practice (COB Code). 

This submission2 responds to Report 2 released on 26 August 2019 by providing 
feedback on ‘Attachment 1 – Early version drafting of Part B of code’ (referred to in 
this document as the Draft). AFCA has also provided written feedback to the review in 
a submission made in April 2019 and a letter dated 26 August 2019. 

Our submissions draw on the experience of AFCA and its predecessors – 
organisations that have handled financial services complaints for more than 25 years.  

1. People with special needs 

In the Draft, key provisions to assist consumers with special needs are paragraphs 2 
and 34. The important obligations under paragraphs 2.2 and 34.1 only apply where 
the customer owned bank (COB) is aware of a person’s special needs. To support 
these provisions, the COB Code should also require a COB to take effective steps to 
identify special needs. The requirements for training staff to build awareness of 
special needs (in paragraphs 2.2 and 34.2) should also be expanded to include this 
aspect.  

We suggest the special needs provisions in the Draft should be reviewed. Specific 
points to consider are noted below. 

1.1 Identifying and dealing with special needs 

The COB Code should require COBs to deal with all special needs and train staff to 
identify these needs.  

Paragraph 2.2 lists some needs and includes a general catch-all description of ‘other 
personal or financial circumstance causing significant detriment’.3 Paragraph 2.2 
could provide more detailed references to other specific types of special needs, to 
ensure they are not overlooked. For example, the list could refer to additional factors 
such as language barriers, physical disability and low financial capability.  

                                            
1 The Appendix provides a brief overview of AFCA. For comprehensive information about AFCA, see our website 
www.afca.org.au.   
2 This submission has been prepared by the staff of AFCA and does not necessarily represent the views of 
individual directors of AFCA.  
3 Paragraph 2.2 potentially assists a narrower range of customers than paragraph 38 of the Banking Code of 
Practice (Banking Code). Paragraph 38 assists ‘vulnerable customers’ including listed categories whereas 
paragraph 22 of the COB Code only assists the listed categories (including the catch-all description). Paragraph 
39 of the Banking Code also uses the broad wording ‘if you appear to be in a vulnerable situation’.  
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The training obligation in paragraph 34.2 hinges on the term ‘special needs’. It states 
that training will cover awareness of elder abuse but does not further clarify the range 
of special needs to be covered. The tailoring obligation in paragraph 34.1 also hinges 
on the meaning of special needs. It refers to some examples of these needs, without 
any cross reference to the longer list of needs specified in paragraph 2.2. 

Paragraph 34 could be clarified by referring back to the list of special needs in 
paragraph 2.2 (which itself could be improved by being expanded, as explained 
above). 

We note that training in regard to special needs should help a COB to comply with 
other provisions such as: 

 paragraph 31.3, which says staff will be trained to proactively identify indicators of 
financial difficulty 

 paragraph 32.2, which only assists customers if staff identify that the customers 
would benefit from financial counselling or community services or should be 
warned against using a debt management firm.  

1.2 Records  

When a COB becomes aware that a person has special needs, the COB Code should 
require the COB to record those needs so they can be taken into account in future 
dealings. Privacy obligations would need to be observed in this context. 

1.3 Tailoring  

Paragraphs 34.1 and 34.2 refer to tailoring of customer service standards. It appears 
to us that the customer services (as well as the standards) will require tailoring in 
response to special needs. Such tailoring may relate to, for example, the nature of the 
services or the form in which they are provided. 

1.4 Communication  

The commitment in paragraph 34.3 is narrowed and made less clear by its opening 
words - ‘where appropriate’. We are not sure whether it is intended to add to, or 
reduce, the more general commitment in paragraph 34.1.  

We recognise there are limits to the assistance COBs can be expected to provide. 
However, access to interpreters or the National Relay Service may be crucial in some 
situations, such as where a customer with special needs seeks assistance by: 

 making a complaint 

 requesting postponement of enforcement proceedings 

 indicating the customer is in financial difficulty.4  
 

                                            
4 Paragraph 41 of the Banking Code could provide guidance for drafting.  
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We suggest paragraph 34.3 should be reviewed to improve its clarity and ensure that 
it does not reduce the commitment in paragraph 34.1.  

1.5 Scope of special needs provisions 

It is not yet clear whether particular special needs provisions are designed to assist 
existing customers only or a broader group including people considering acquiring 
COB products or services or inquiring about them.  

 
Definitions will determine how the special needs provisions of the COB Code will 
apply. The draft provisions use terms such as ‘customer’ and ‘you’. If these terms 
reflect the defined terms ‘Customer’ and ‘You’ under the existing code, then they will 
only assist existing customers.  
 
Based on section 4 of Report 2 and the current drafting, it seems a decision may have 
been made to provide certain assistance only to existing customers. We suggest that 
in the early stages of transactions - such as when people decide whether to use a 
banking service - assistance should be provided to prospective customers as well as 
existing customers. The Banking Code (which defines ‘you’ to include prospective 
customers) provides broader assistance.  

 
To further clarify the issue, we note some examples in the Draft: 

 The commitment to improving accessibility in paragraph 2.1 refers to ‘customers’. 
The definition of ‘Customer’ in the Appendix does not indicate that the term 
includes prospective customers.    

 Paragraph 2.3 – the requirement to provide information about special accounts to 
people on low incomes, pensioners or concession card holders – refers to ‘you’. 
The Appendix defines ‘You’ so that it only includes Customers.  

 
This point applies not only to provisions for people with special needs but also to a 
wide range of provisions drafted to refer to ‘you’. Examples are: 

 the prohibition of pressure sales in paragraph 1.2  

 requirements in paragraphs 3.2 to 3.4 to respond to requests for information about 
products or facilities and advice about services 

 paragraph 3.1, which begins with a broad commitment to provide information to 
‘anyone who wants it’ but later uses the restrictive term ‘you’. 

2. Staff training 

In Report 1, Recommendation 2 said that specific obligations currently contained in 
Part C of the COB Code should be moved to the new Part B. It is important to ensure 
Part B covers all of these obligations, to maintain existing standards.  
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It seems that the Draft does not yet include equivalents of the broad requirements for 
staff training in Key Promises 5 and 10 in existing Part C. The training requirements in 
the Draft deal only with certain specific aspects of training.  

3. Lending to small business customers 

AFCA commented on the earlier draft of paragraph 11 in our letter dated 26 August 
2019. We acknowledge that a recent amendment addresses our comment on 
paragraph 6.A.7. The other comments about small business provisions in our letter 
still apply to paragraph 11.  

4. Loans secured by agricultural land 

The submission made by AFCA in April 2019 suggested the COB Code should 
include a commitment of the type described in the Royal Commission’s 
Recommendation 1.13. This would prevent a COB from charging default interest on 
loans secured by agricultural land in an area declared to be affected by a natural 
disaster. The Draft does not include this commitment. Instead, paragraph 31.8 
includes natural disaster in a list of circumstances that can lead to financial difficulty.5   

Recommendation 1.13 is not limited so as to apply only in situations of financial 
difficulty. It is to establish a broader form of protection that may prevent a borrower 
from falling into financial difficulty. We note that, after making Recommendation 1.13, 
the Final Report of the Royal Commission goes on to make separate 
recommendations relating to distressed agricultural loans.  

New Banking Code provisions to implement Recommendation 1.13 are being 
developed at present.6 AFCA suggests the COB Code should include a safeguard 
equivalent to the new Banking Code provisions.  

5. Informal overdrafts 

Paragraph 6.1 in the Draft prevents a COB from charging overdrawn fees and interest 
for informal overdrafts. Amendments to the Banking Code now being developed take 
a different approach. Proposed provisions state that basic, low fee or no fee accounts 
will have no informal overdrafts (except where it is impossible or reasonably 
impractical to prevent the accounts being overdrawn).7  

                                            
5 We also note that, where an agreement about assistance for financial difficulty is reached, paragraph 31.10 
permits a COB to charge small business customers default fees or default interest.  
6 See ACCC Draft Determination 27 September 2019, paragraphs 4.76 to 4.84. 
7 For more detail and definitions of key terms, see Australian Banking Association’s submission to ACCC 11 
September 2019, pages 13 to 14, and ACCC Draft Determination 27 September 2019, paragraphs 4.30 to 4.40.  
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AFCA suggests consideration be given to including comparable provisions in the COB 
Code. This may be necessary to ensure the COB Code provides a sufficiently high 
level of consumer protection.  

6. Safeguards for loan guarantors and remedies for non-
compliance 

It is pleasing to see the COB Code introduce a remedy for non-compliance with some 
of the safeguards for loan guarantors. 

However, as we outlined in our April 2019 submission, we believe the COB Code 
should go further and make the guarantee unenforceable where there is a breach of 
any of the guarantor safeguards. 

Paragraph 18.20 should also apply to guarantees from directors, where there is a 
breach of any of the guarantor safeguards that apply to them. Paragraph 18.20 
should also limit the lender’s ability to enforce any security provided in support of the 
guarantee where the guarantee is unenforceable. 

Our position on remedies for other COB Code breaches is explained in our April 2019 
submission. 

7. Consumer credit insurance 

We believe paragraph 19.3 should be amended to reflect the standards that ASIC 
now expects of lenders who sell consumer credit insurance (CCI). These standards 
are specified in ASIC’s Report 6228 and include, for example, obtaining and recording 
positive, clear and informed consent before even discussing the sale of CCI with a 
customer. 

We consider paragraph 19.3 should be amended to expressly require the use of 
filtering questions and prevent the sale of CCI to customers who are ineligible to claim 
for a substantial part of the policy benefits (as in paragraph 19.4, which currently only 
applies to digital applications). We consider that, as specified in ASIC’s Report 622, 
lenders should also be required to take into account any information they have about 
the customer which indicates they are ineligible to claim.    

                                            
8 See ASIC’s Report 622 Consumer credit insurance: Poor value products and harmful sales practices.  
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8. Financial difficulty, debt collection and legal action 

8.1 Information about external dispute resolution (EDR) rights 

Paragraph 35 outlines the obligations of COBs to inform customers about their rights 
to escalate complaints to AFCA. Paragraph 31 does not include equivalent details. 

Where a COB cannot assist with a customer’s financial difficulty, paragraph 31.11 
requires the COB to take certain steps. It refers to ‘other options or avenues that may 
be available’, which could include EDR, but does not directly refer to EDR rights in 
respect of hardship notices.  

We also note that paragraph 33 does not refer to EDR rights in respect of requests to 
postpone enforcement proceedings.  

We suggest paragraphs 31 and 33 should be reviewed, to align with paragraph 35, to 
ensure the COB Code provides adequately for obligations to inform customers about 
their EDR rights. 

8.2 Selling debts 

Paragraph 182 of the Banking Code only permits a bank to sell a debt to a party that 
has agreed to comply with the ACCC and ASIC ‘Debt Collection Guidelines’ (defined 
in paragraph 33.1) and the code of operation referred to in paragraph 33.4. We 
believe paragraph 33.6 should impose an equivalent limitation. To do so, it should 
refer to the code of operation as well as the Debt Collection Guidelines.  

9. Complaint resolution 

We acknowledge that ASIC’s Regulatory Guide 165 (RG 165) is being updated at 
present and the complaint resolution provisions in paragraph 35 will need to be 
reviewed after RG 165 is updated. AFCA would like to provide input on paragraph 35 
in the later review.  

Paragraph 35 may need to state further commitments, as explained in the notes 
below.   

9.1 Complaints not resolved quickly 

Paragraph 35.6 sets a target timeframe of 21 days for internal dispute resolution. For 
a complaint not finalised within 21 days, paragraphs 35.6 and 35.7 require the COB to 
provide certain information to the complainant but this information does not include 
regular progress reports on long-running complaints.9 For these complaints, 

                                            
9 Compare Banking Code paragraphs 201 and 206.  
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paragraph 35 does not state any commitment to keep working towards a resolution 
and provide a timely response. 

9.2 Complaints accepted fully 

If a COB rejects a complaint fully or partly, paragraph 35.8 requires the COB to give 
the complainant the decision in writing with reasons. This reflects RG 165. Paragraph 
35 does not refer to the situation where a COB accepts a complaint fully. It could state 
a commitment to promptly notify a complainant of a decision to accept a complaint 
and explain any redress to be provided.  

9.3 Farm debt mediation 

We believe that any customer contemplating farm debt mediation should be informed 
of their right to use EDR as an alternative. We suggest the COB Code should include 
a commitment equivalent to paragraph 198 of the Banking Code.  

10. Drafting 

We acknowledge that the Draft is an early version of proposed COB Code provisions. 
Minor drafting issues are noted below. 

10.1 Paragraphs 4 and 10 

Paragraphs 4 and 10 provide for closely related matters. To improve clarity, we 
suggest these provisions should appear together, either as consecutive paragraphs or 
combined in a single paragraph.  

10.2 Paragraph 15.1 

Wording has been omitted from paragraph 15.1. A phrase such as ‘available to you’ 
could be added after ‘make’. 

10.3 Paragraph 31.6 

Paragraph 31.6 may need to be deleted. It seems to be an unnecessary heading 
rather than a provision. 

10.4 Paragraph 33.1 

Paragraph 33.1 refers to the October 2005 version of the Debt Collection Guidelines.  
We note that the current version was published in July 2017.  

10.5 Appendix 

‘Complaint’ will need to be defined in accordance with the latest standards, AS/NZS 
10002:2014 Guidelines for complaint management in organisations. 
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The definition of ‘Customer’ uses the term ‘Code Subscriber’ which is not defined. 
 
‘Dispute’ is defined but not used in the Draft. 
 
The definition of ‘Guarantee’ includes a reference to an old provision - D12.16 - which 
needs to be updated.  
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Appendix – About AFCA  

AFCA is the new independent EDR scheme for the financial sector replacing the 
Financial Ombudsman Service, the Credit and Investments Ombudsman and the 
Superannuation Complaints Tribunal.  

AFCA sees its purpose as providing fair, independent and effective solutions for 
financial complaints. It does this not only by providing complaint resolution services 
free to consumers, but also by working with its members to improve their processes 
and drive up industry standards of service, thereby minimising complaints.    

More broadly, AFCA plays a key role in restoring trust in the financial services sector.  
In addition to providing solutions for financial complaints, AFCA has responsibilities10 
to identify, resolve and report on systemic issues and to notify ASIC, and other 
regulators, of serious contraventions of the law.   

AFCA’s service is offered as an alternative to tribunals and courts to resolve 
complaints consumers and small businesses have with their financial firms. We 
consider complaints about:  

 credit, finance and loans  

 insurance  

 banking deposits and payments  

 investments and financial advice  

 superannuation.  

AFCA’s role is to assist consumers and small businesses to reach agreements with 
financial firms about how to resolve their complaints. We are impartial and 
independent.  

If a complaint does not resolve between the parties, we will decide an appropriate 
outcome, including awarding compensation for losses suffered or substituting the 
trustee’s decision in the case of a superannuation complaint.   

 

 

 

                                            
10 See ASIC’s Regulatory Guide 267 Oversight of the Australian Financial Complaints Authority.  


